employee's conduct may be so offensive., disruptive, or destruc-
tive of the employer's business as to go beyond the protection
of Section 7, [of the NLRA] even if the goals of the conduct
are within the protection of Section 7."  Keosaian v. National
Labor Relations Board, 630 P.2d 36, 38 (1st Cir. 1980).  In
Keosaian, an employee's conduct in unilaterally telephoning
his employer's bank, representing himself as an attorney for a
proposed credit union, telling the bank's attorney that his
employer had engaged in misrepresentations, and threatening
legal action^ went well beyond- the boundary of protected activ-
ity under the NLRA.  In other words, the threatening call was
grounds for discharge even if less offensive conduct by the
employee in furtherance of engaging in protected activity
would have been protected.

Respondent concludes that on the facts of his case,
Mr. cox cannot even claim that the purpose of his phone call
to Mr. Pleasants was aimed at furthering any protected activ-
ity.  Rather, his conduct was disruptive, offensive, and in
contravention of a direct order, and as such, was a permissi-
ble basis for discharge, particularly when viewed in the con-
text of his poor work attitude and contempt for authority.
Certainly the prior warnings not to engage in such conduct
provide indication of the fact that the discharge of Mr. Cox
was related to unprotected activity alone.  See, Bradley v.
Belva Coal Co., 4 FMSHRC 982 (Rev. Comm. 1982).  Respondent
further concludes that it is not the function of the trier of
fact to pass upon the wisdom or fairness of the basis for the
prior warning.  It is the trier of fact's responsibility only
to determine if the employee violated the warning and his
action in doing so motivated his discharge.

Findings and Conclusions

In order to establish a prima facie case of discrimination
under section 105 (c) of the Mine Act, a complaining miner bears
the burden of production and proof to establish (1) that he
engaged in protected activity and (2) that the adverse action
complained of was motivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Coal Company,
2 FMSHRC 2768 (1980), rev'd on other grounds sub, nom.
Consolidation Coal Company v. Marshall, 663 F.2d 1211 (3d Cir.
1981); Secretary on behalf of Robinette v. United Castle Coal
Company, 3 FMSHRC 803 (1981); Secretary on behalf of Jenkins v.
Hecla-Day Mines Corporation, 6 FMSHRC 1842 (1984); Secretary on
behalf of Chacon v. Phelps Dodge Corp., 3 FMSHRC 2508,
2510-2511 (November 1981), rev'd on other grounds sub, nom.
Donovan v. Phelps Dodge Corp., 709 F.2d 86 (D.C. Cir. 1983).
The operator may rebut the prima facie case by showing either
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associate of his employer.  The first Circuit held that "an
